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Could the Colombian model work for Germany?
Marie-Christine Fuchs, Levon Theisen

> In aseries of sensational rulings, Colombia’s High > While the right to a healthy environment is recognized
Courts have granted natural features such as the as a basic right, in Colombia this case law is lacking
Atrato River and the Colombian Amazon legal effective implementation and enforcement.
personality.

»  Could these Colombian judgments recognizing the

»  The judgments aim both to protect the environment rights of rivers and other ecosystems be transferred
and climate, and to safeguard indigenous and Afro- to Germany? This idea raises a lot of unanswered
Colombian minorities whose traditional lifestyle is questions. If nature was recognized as a subject of
closely connected to nature, and who want to defend rights, would this help to promote climate protection?

their natural resources.
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Climate lawsuits in Germany are currently on the rise. Some have provisionally culmi-
nated in partially successful constitutional challenges, drawing international attention
to the case law in Colombia which grants rights to rivers, forests and animals. The
progressive judgments in favor of the environment and climate also serve to safeguard
indigenous and Afro-Colombian populations in regions exploited for mining, hydro-
electric power generation and forest clearing. The German legal tradition is no stranger
to recognizing rights in favor of entities that are not natural persons, for example legal
persons. Why not in favor of nature, too? Granting subjective rights in favor of the envi-
ronment might shift the sovereignty to interpret such rights from Berlin to Karlsruhe,
however. This new legal fiction certainly offers Colombia a creative, progressive solution
to a complex problem, but its application in Germany raises questions.

Introduction

Can a forest have rights? Why should it have them? To help protect the climate? What about
a river? Who will speak up for it? What would its rights mean for us? The German Federal
Constitutional Court (BVerfG - Bundesverfassungsgericht) did not directly address these
questions in its sensational ruling of March 24, 2021. However, its climate decision means
climate lawsuits are now taking center stage in terms of legal policy in Germany, too.

Alongside courts in countries as varied as Ecuador, New Zealand and India, Colombia’s Legal personality for
Constitutional Court first began addressing these issues in 2016, and has granted subjective the Amazon region
rights to the country’s third longest river.' The country's highest civil court followed suit by
granting legal personality to the entire Colombian Amazon region during proceedings about
illegal deforestation there.? Other, similar rulings on different forests and rivers followed.?
At first glance, the case law outlined above sounds odd. It certainly raises questions, such as
how to demarcate the Amazon region legally and geographically. Why do only some forests
have legal personality, and not all Colombian forests? In spite of - or perhaps thanks to -
questions such as these, this Colombian case law has attracted attention around the world.

In many countries, people are seeking new ways to improve climate protection, even if

this means going before the courts. The first constitutional challenges obligating German

legislators to take stronger climate protection measures were filed in Karlsruhe as early as

2018. These also criticized the insufficiency of the Climate Protection Act passed at the end

of 2019, which was supposed to implement the obligations under international law agreed

at the 2015 Paris Climate Conference to reduce CO, emissions. This would violate the basic Right to a
rights of the usually young plaintiffs, and in particular their right to a decent future. Even decent future
if these challenges were only partially successful, given the lack of adequate measures to fur-
ther reduce emissions after the year 2031, the BVerfG has laid solid foundations concerning
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the state's duty to protect the climate. Its decision has given huge impetus to the debate on
the constitutional and judicial safeguarding of climate protection. The BVerfG itself noted
that managing climate change is a global, joint task. So, can we learn from Colombia when
it comes to climate protection? Should we challenge our legal definition of nature for the
benefit of the climate?

Colombia: caught between mining, environmental
protection and indigenous rights

Colombia’s legal tradition is a reflection of the huge social disparities found in a polyethnic,
multicultural society. Indigenous peoples make up 4.4 percent of the Colombian population.
There is also a large Afro-Colombian population, making up 10.62 percent of the overall
population. Members of these groups tend to live in the country’s poorer regions. The tradi-
tional lifestyle of the indigenous population, in particular, is closely connected to the natural
environment they live within. Some natural areas are revered as sacred. The Colombian
constitution recognizes this tradition and legal view, and grants indigenous peoples certain
freedoms in how they administrate and use the natural resources on their own land. Since
the majority of these regions are rich in mineral resources, areas housing indigenous and
Afro-Colombian populations have always been legally - and illegally - exploited for mining,
generating hydro-electric power and forest clearing. The state is noticeably absent in the
poorer, remote regions, even since the Colombian civil war ended, making the lack of struc-
tural administration and law enforcement all the more apparent.

These realities in outlying parts of the country contravene both the constitution and regio-
nal treaties, according to international law.* To some extent, these treaties recognize the
protection of the environment, climate, and indigenous peoples’ living conditions as subjec-
tive, collective constitutional rights, and impose the corresponding protective obligations on
the state. As early as 1992, the Colombian Constitutional Court used this to develop the idea
of an “ecological constitution”, which presupposes a fundamental right to a healthy environ-
ment.* The 2016 Atrato River ruling sent a clear message to the government - based in the
capital, Bogota - that it had failed to guarantee essential government services in the Chocé
region, one of the poorest in the country. Unlike Germany, where citizens usually have to
struggle through the stages of appeal first, Colombians whose fundamental rights have been
violated have the right to file a direct constitutional complaint (a tutela) parallel to procee-
dings before specialized jurisdiction.

Landmark rulings on the Rio Atrato and the Amazon region

The groundbreaking ruling on the Atrato River was preceded by legal action by indigenous
and Afro-Colombian communities and associations whose existence and cultural life along
the riverbank was under threat. They were represented by a national environmental orga-
nization, the Study Center for Social Justice “Tierra Digna” (dignified earth). The ecosystems
and population of the Choco region were suffering the devastating effects of illegal mineral
mining using mercury and cyanide, and of a large hydro-electric power project. Pollution in
the river was causing skin diseases and miscarriages. In contrast, the way of life of the local
Afro-Colombian communities, which live close to nature, was actually conserving and protec-
ting thousands of unique plants and hundreds of endemic animal species around the Atrato
river basin. Protecting Colombia'’s ethnic diversity is inextricably linked to protecting nature
and its biodiversity.

Shortcomings in
law enforcement

Protecting
indigenous minorities
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During the proceedings, the Constitutional Court came up with the novel legal idea of “bio-
cultural rights” (“derechos bioculturales”), which can be derived directly from the constitution.
One of its central tenets is the preferential right of ethnic communities to administer their
territories according to their own (natural) laws and customs, and to exercise autonomous
custodianship over them. These “biocultural rights” therefore arise from recognizing the
fundamental, intrinsic relationship between nature and ethnic communities. This cultural
perspective has been accepted, thanks to the immense value placed on cultural and ecologi-
cal diversity by the Colombian constitution.

To apply these rights effectively, the Atrato River must be treated as a legal entity with the
same status as that understood by the ethnic communities: as a subject of its own rights,
and not as an object there to serve mankind. Unlike the anthropocentric approach, an
ecocentric worldview considers people and the environment to be equally important, with
the corresponding legal ramifications. In the judges’ view, this provides a framework for
managing nature in a sustainable way. Thus, through the 13 directives it has addressed to
the Colombian government and the communities living in the Atrato River area, the court

is seeking to substantiate the river's right to recovery, care, conservation and protection.
Alongside the symbolic value of their ruling, the judges’ main priority was to identify a viable
model that could solve the complex, structural problems of the Atrato River.

In 2018, Colombia's highest civil court adopted the Rio Atrato case law in response to the
alarming increase in rainforest deforestation, which had risen by 44 percent between 2015
and 2016. Using the same ecocentric reasoning as the Constitutional Court, it granted sub-
jective rights to the Colombian Amazon region and ordered measures to combat defores-
tation. Yet the plaintiffs in these proceedings were not indigenous tribes. They were in fact

a group of 25 children and young adults, and were represented by noted Colombian NGO
“Dejusticia”, bringing the action on behalf of future generations. They asserted that the state
had failed in its duty to protect nature and the climate for future generations,® arguing that
it had neglected to take the action required to halt the illegal deforestation of the rainforest,
also called the “lungs of the planet”, thereby significantly contributing to the rise in CO,,.

The court based its judgment to protect the climate for future generations on the consti-
tutional principle of solidarity. From this, it derived a form of collective, moral obligation

in terms of shared needs,” which should apply between people, towards nature, and to
future generations. Contrary to the Rio Atrato ruling, in which the subjective rights gran-
ted to nature reflected the way of life of the local Afro-Colombian population, the civil
court discounted the consequences of deforestation for the many indigenous tribes in the
Amazon. The court’s arguments lacked the impact of the Rio Atrato ruling, partly because
of other outstanding issues, such as omitting to define the term “future generations”.

Could the Colombian model work for Germany?

Without question, environmental and climate protection are some of the most pressing
problems of the 21st century. The BVerfG confirmed this in a spectacular way, through

its decision on the Climate Protection Act. The ruling has inspired wider discussion about
whether, and how, environmental and climate protection should be better represented in
constitutional law. This could give added momentum to the debate on whether nature itself
should have rights. But does the figure of legal personhood in favor of individual ecosystems
provide a greater level of protection than conventional legal instruments? Or are the Colom-
bian judgments more symbolic jurisprudence than binding, enforceable landmark rulings
Germany could use as a model directly?

Alarming
deforestation

Principle
of solidarity
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Our jurisdiction likewise does not solely reserve rights for people, as is clear from the legal
fiction of the legal person. It is precisely this which allows a German company to sue and
be sued, and to cite certain basic rights such as professional freedom. Using the model of
the legal person, we could similarly grant basic rights to nature, as long as these applied
inherently to it.* Representatives determined by law could assert these rights.° Nature, as an
entity with its own rights, would thus be entitled to a natural existence that protects it from
negative human influence. But every legal entity, natural and legal person has obligations to
fulfill in return. So, what would nature’s obligations be? And what would be the consequen-
ces of granting rights to nature on the environmental protection, if its legal guardians or
representatives were to bring actions on nature’s behalf?

Questions on the principle of equality also remain unanswered. Discussion is needed about
the legal criteria for assigning subjective rights to individual areas of land: Why would one
qualify, while another falls by the wayside? In any case, we cannot derive any consistent
categorization using objective criteria from the Colombian rulings, such as the role of a
forest in keeping CO, below a certain threshold. We would have to come up with admissible
criteria for differentiation.

What is more, it currently seems that climate-related legal action only has prospect of
success if some unlawful violation of the plaintiffs’ basic civil liberties, such as their right to
live, physical integrity, or property, can be proven. Legal standing therefore still seems to
be bound to the harmful effects of environmental damage on humans. If interfering in the
ecosphere of a natural area was in itself an infringement of rights, this would help future
climate lawsuits, provided that the nature in question was important for the climate. And
who's to say which forest or ocean is not important for our climate? Perhaps interference in
nature could be challenged too, even if people’s basic liberties were not violated?

But in that case, wouldn't we just be opening Pandora’s box? If we granted rights to nature,
and even if we changed the constitution, the question would remain of who would decide on
the content and scope of the rights of rivers, lakes, and forests. The German Federal Consti-
tutional Court? This would further fuel the criticism that the BVerfG is declaring itself a - less
democratically legitimized - “quasi legislator” in matters of climate policy. In Latin America,
this is already the case to some extent. In the late 20th and early 21st centuries, social,
collective and even environmental rights were added to many of the region’s constitutions,
initially in favor of people, then, as is the case in Ecuador’s constitution, explicitly in favor
of nature, too." However, on a continent that depends on industrial mining and agricultu-
ral exports, and where corruption is rife, there is still a long way to go before these rights
are effectively implemented in practice. Some lawyers have described these new rights as
constitutional utopias,” and there is even talk about “legal fetishism”. To date, constitutio-
nally guaranteeing social and environmental rights has changed very few of the powers
held by national governments in a region characterized by (excessively) powerful presiden-
tial systems. It therefore comes as no surprise that the detailed directives issued to the
state following the Rio Atrato and Amazon rulings have only been partially implemented to
date, if at all.” This explains why one must also understand the meaning of Latin American
court rulings on basic environmental rights in symbolic and ideological terms.

We can hardly blame the Latin American constitutional courts for understanding the new
rights as a clear mandate to act. On a continent where extreme social inequality is the norm,
the most senior judges often consider themselves to be the last bastion of values and stan-
dards in human rights. For many people, they are the last hope. In Germany the situation is
completely different. The state already has a constitutionally secured, justiciable mandate
to protect the natural foundations of life, mindful of its responsibility toward future gene-

Which land
would get rights?

Courts as
“quasi legislators”
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rations (Art. 20a of the German Federal Basic Law [GG - Grundgesetz]). The decision of the
German Federal Constitutional Court has just vehemently reinforced this. From this, we may
also derive a “basic right to an ecological minimum subsistence level".”

Much more important, however, is the sub-constitutional legal form and implementation
of this protection mandate at administrative level, which is often lacking in Colombia. Even
where climate protection laws exist, they are often flouted, and rulings are not enforced.
Colombia is currently witnessing the highest murder rate of human rights activists campaig-
ning on environmental issues of any country in the world.™ In most cases, the perpetrators
go unpunished. In contrast, since the BVerfG climate decision, the German Federal Govern-
ment has set new, ambitious targets, including for the period up to the year 2030. According
to plans for the new Climate Protection Act binding targets will be set to reduce greenhouse
gas emissions by 65 percent by then. Germany also intends to phase out coal-fired power
generation by 2038, and to promote environmentally friendly mobility. Despite the criticism
being leveled at politicians for insufficient climate protection measures, no one could accuse
the German legislature or the administration of failing to act for environmental or climate
protection overall.

Final thoughts

Although it might seem removed from the reality we live in, the idea of “nature as a legal Creative solutions
subject” appeals to our inner poet. There is certainly a great deal to be gained from the idea for specific cases
that man’s sovereignty over nature and creation is limited. In Colombia, the Atrato ruling
can be attributed to the cultural environment and the cosmovision held by the indigenous
and Afro-Colombian populations, who have always lived in harmony with nature and want
to defend their natural resources against invasive, industrial companies. In the specific cir-
cumstances of this case, we can consider the judgment to be a creative, progressive solution
to a complex problem. However, the Amazon judgment, which did not primarily focus on
protecting the natural resources of indigenous peoples, but more generally on climate pro-
tection, already demonstrates that the Atrato ruling cannot be applied to other cases, areas
or cultures without additional arguments. Could this case law be transferred to Germany?
This idea raises a lot of unanswered questions.

For society as a whole, climate protection is perhaps the greatest challenge of our time. It
will push us to change our individual mindsets, and find solutions that are global and pro-
gressive, but also balanced. Citizens, the economy and the state, politics and the judiciary
are being challenged in equal measure. In its ruling, anyway, the BVerfG worked out how to
skillfully use its existing constitutional tools to control legislators in matters of climate pro-
tection, without resorting to legal fictions in favor of nature. Now it is up to the politicians.
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